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April Luncheon: High Speed Rail

Chapter 2 is proud to announce that Mineta Transportation Institute
Executive Director, Rod Diridon, will be owur speaker. He will make a
presantation concerning the High Speed Rail project.

Rizd Diridon has been executive director of MT] since its inception. He s known as the
father of modemn transit service in Santa Clara County, having chaired more than 100
national, state, and local programs and projects, nearly all related to transit and the
environment. Mr. Dindon served six times as chairperson of both the Santa Clara
County Board of Supenvisors and Transit Board. He has also been chair of the Ameri-
can Public Transit Associgbon and as Morth Amencan Vice President of the Unson
Imtermnmationale des Transports Publics (International Transit Association) in Brussels,
where he serves on the Board of DWreciors. Mr. Diridon chared the Mational Associa-
tion of Counties” Transit and Railroads Committes for 18 years. He has been a mem-
ber of the Federal Transit Administration™s Transit Industry Technical Advisory Come-
mittee and the Mational Research Councils Transporation Research Board Tramsit
Cooperation Research Program, which he chaired in 1985, He currently is chair of the
TREMTCRP panel on Combating Global Warming Through Sustainable Transporiation
Policy and was appointed by the Gowvemor in 2001 to the Calfomia High Speed Raid
Authority Board. He is also on the Executive Committes of the national Council of Uni-
wersity Transportation Centers. He has a BS in accounting and a MSBA from San
Jose State University, and he was president of a private research corporation. He also
senied two combat tours &s a ULS. Mawy officer in Vietnam.

MMenn Selections:
Penne with grilled chicken breastinma
porgonzola cream saace, grapes and
honey roasted walomes

Chiclen Caesar Salad

Hearts of romaine, garlic crouwtons,
sun-~dried tomatoes, and hearts of
palm with grilled chicken breast

Crilled Chiclen Breast Sandwich Wednesday, Apnl 8 at 12:00 noon
Whole wheat Eaiser roll with ranch Girasole Grill 3180 Santa Rita Fd.,

dressing, sprouts, tomato, chips and 2 Pleasanton, CA
g $20

Absolut! Fusilli With your menu selection by
Fusilli in a sun-dried tomsto hot ]VIDﬂdaj’,ﬂpIﬂﬁtD

peppervndia cream sance Tara Peterson (510) 577-3432 or

Meal includes: Coffee, tea, iced tea, tpeterson@ci san-leandro.ca us

soft drinks and fresh bread
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Chapter 2 Board Members

President/International Director
Cheryl Sousa
Contra Costa County
Ccsous@pw.cccounty.us

Finance
Brenda AguilaiGuerrerq
Erickson, Beasley, Hewitt & Wilson
baguilarguerrero@ebhw.com

Property Management

Phil WilliamsarSR/WA,

Port of San Francisco
phil_williamson@sfport.com

Vice President/International Director
Tara PetersqrSR/WA,
City of San Leandro
tpeterson@ci.saleandro.ca.us

Treasurer
Vern CummingSR/WA,
Associated Right of Way Services
vcummings5@astound.pet
vcummings@arws.com

Secretary
Kathleen West
CCCSD
kwest@centralsan.dst.ca.us

Advertising
Erik Woodhouse
Burchard & Rinehart
erik@burchardandrinehart.com

Asset Management
Phil WilliamsorSR/WA,
Port of San Francisco
phil_williamson@sfport.com

Awards/Elections
Open Seat

Government Liaison (2 Chairs)
Elizabeth Engle
Santa Clara Valley Water District
eengle@valleywater.org
Open Seat

Retired Members
David Simmons,.JER/WA,
Associated Right of Way Services|
valuerdave@aol.com

Hospitality
Open Seat

Law & Ethics
Les Hausratlisq.,
Wendel, Rosen, Black & Dean LLP
Ihausrath@wendel.com

Technology
Craig Fries
Precision Simulation
CRAIG@PRECISIONSIM.com

Transportation
Rick JoneSR/WA,
bikejones48@sbcglobal.net

Local Public Agency
Maria CresGiSR/WA,
Alameda County
mariac@acpwa.com

Membership
Wayne PrescottVAl,
The SchmieRrescott Group
wprescott@ValuationConsultant.net

Valuation (2 Chairs)
Joyce DiazMAl,

Diaz, Diaz & Boyd, Inc.

jldmail@ddbrinc.com

Karen CoutpSR/WA, MAI,
Associated Right of Way Services
kcouto@arws.com

Newsletter Editor/Communication
Tara PetersqrSR/WA,
City of San Leandro
tpeterson@eci.saleandro.ca.us

Donna Dawkins Scholarship Committeg

Vern CummingSR/WA,
Associated Right of Way Services
vcummings@astound.net

Past President
Bernadette Lambert
Bay Area Rapid Transit

blamber@bart.gov

Wireless Communications (2 Chairs
Alan C. LouieSR/WA,
Acquisition Services
aclwired1@gmail.com

Suzanne Sullivan
Real Estate Services
suzanne988@aol.com

Education
Molly Mullin
CCCsD
mmullin@centralsan.dst.ca.us

Pipeline
Sue Evans
Coates Field Service
srevans@-coatesfieldservice.com

Employment
Jean NovotnyCEA,
Novotny Machinery
jnovotny@sbcglobal.net

Engineering & Surveys
Open Seat

Environmental
Wayne Coutp MSA,
U.S. Treasury Department
Wayne.G.Couto@irs.gov

Professional Development (2 Chairs)
Steve Castellan®&R/WA,

Associated Right of Way Services
scastellano@arws.com

Debra Baker SR/WA,
Contra Costa County
dbake@pw.cccounty.us

Thank you to our Board Men

Please consider serving on a
Committee. Please notify an
Board Member if you are intg
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2008 Eminent Domain Year inyReWi@W and vichael G. Thorton 1/29/¢

When we look back on what happened in eminent domain in 2008, the most striking thing mamtmd:deiﬁ'glwhhpberwthrm:lﬂh i e
Keldecision, in 2008 things returned more to "normal." On the legislative front, not a single iniggstatib pieces araciedndimnadiallo
the dramatic changes proposed by Proposition 98 were rejected by voters, while the moderate afioriers fhemided biawrngpdasitien
courts, the list of published eminent domain decisions dwasdrétatbecyparais that were publishedperatedanfy some of thg broade
cases from the past couple of years, rather than create sweeping changes in the law.

All of that said, a few notable things did occur, andNelsaafobovEnisritiet Domain and Valuation Practice Group's 2008 Year(in Revie

The Ballot

Following the Supreme Court's 2008adedisiOrtyirof New bébdors. 469 (2005), California saw perhaps the largest wave of propose
reforms in history. B3068d however, th&gosimomentum behind eminent domain reform had stalléichnT tiree likehe r280Bepkgsage of
Proposition 99. Proposition 99 was placed on the ballot to compete with the more ambitious réholangeppaph seduoce sz A B S
failed PropositioriP8f})osition 99 paarddvhile it may not in fact effect any significant reform, it may be that the mere passage of "e
was enough to divert the public's attention.
Proposition 99 was crafted as a counterproposal to Proposition 98. It was promoted as elimioauiiegnihecgolentiadgripatbylifprtdhe
purpose of turning the property over to a private developer. Its goals were far more modestsibatatiiveeprdHAsipus ttmuss] solely
protecting owswupied homes. The measure contained a provision which stated that if both PropussitionS D% anid $ipasBepl) G5ibior
98 as long as it received more votes. This "kill" provision provides some insight into the megssmédiznd Spopmtitien 9. dadomplisl
nothing more than helping to defeat Proposition 98, its proponents would view it as a success.

Since Proposition 99 was approved by California's voters, it appears the push for the niype nadmsH#restsitoh BEIBE ngt aware
any further Propositions being circulated for signatures in California regarding eminent domain.

The Legislature

In addition to the various propositions voters faced on eminent domain in 2006efa2008c tseapdads zdtes of eminent domain refo
proposed. In 2006 and 2007, a significantbam@fuefafrm bills.ddeamver, none of the sweeping reforms that had been progosed in
passed, and byd@ob8wing Proposition 99'sgithesagenentum behind the more radical reforms was lost.

Indeed, 2008 saw no new eminent domain legislation in California. And, while a few of the pooplosdd gitatue ®chotosly listnodi
pending bills, there appears to be no significant effort to get any of those reforms passed in the near future.

Regulatory Takings

On May 23, 20Q&;éan Harbor House Homeowner's Association v. Californib8 Gzaltadppaeiimidsd2008), a homeowners associatic
coastal development permit from the California Coastal Commission to build a seawall to praeeatntsiconddmiGiomnomsiplex faoned
permit on the condition that the Association pay a fee to mitigate the loss of an acre of beclelseTieatdepecitybelssebdampiihe Cc
of Appeal found that the fee imposed by the Commission was not an unconstitutional taking lbsaads® tigér@repsrhiotiakitymiarces
the fee and the impact of the seawall. The seawall would likely cause massive erosion thamatiyldreaentuaflypedichinaté giprdxie
condominium complex. The Court in this case found that the methodology used by the Comnsssiatii toadesepportetthdyng
evidence and that the Commission had broad discretion to adopt measures designed to mitigete tensiguiticenoirniEasesa

On August 28, 2008, the California Court of ApbpetaregpfamedinAssociation v. City of SaeMalibappesty/ 456 (2008Y,
Dolaests for land exactions apply only in cases of individualized adjudicative permit approveidie desjctativeztm gendeisi

eliminated that limitation.

On September 25, 2008, the United States Court of Appeals faathias ddenat/Garciditiar District v. ,8ABdel Ridta36 (Fed.
held that the United States Bureau of Reclamation's requirement that the Casitas Municipakt&¥dieh gttt twisesticad



http://www.nossaman.com/showarticle.aspx?show=4804
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supplies was subject to analysis under the physical takings standard, as opposed to the redjidatoaptaiadds/dtemttaaticothich ha

On October 1, 2008, the California Court dfgxppeal 6&jdan Rancho PAIBS Zatdksep.4th 263 (2008), that the City of Ranchg Palos \
preventing development on an area susceptible to landslides constituted a regulatory takiyigpthaéentasregtjateifietshydbs gid prote
the public interest. NotabdgpAtlssurt found a taking under the theory that the regulation eliminated "all economically bengficial ol
property, despite the fact that the City had allowed the owner to make some, limited use of the property.

To those who wondered whfthéfettision might signal a new trend towards liberalizing regulatory takings law, a recent dealsion by :
suggests the answer may be a resounding "no." On D€hembeICI) 2P 08 Sabiid CralzApp.4th 229 (2008), the property owngr sued t
for its failure to issue a ministerial permit to allow an electrical connection tacaensibparthetamtieer th& £ ounty acted without|justifica
in denying the permit, the trial court issued a writ of mandate directing the County to issueytime@opd: shed therwats T peo@aroed c
various legal theories, including an inverse condemnation claim asserting a regulatory takingrieguast yeaes vt am théh@v@oemty’
ultimate issuance of that permit. In a lengthy opinion, the court rejected the takings claiacitfstifoy dsiablichifara faitpdagory takin
despite the fact that it had earlier ruled that the County's refusal to issue the permit was wrongful.

Business Goodwill

On December 5, 2008, the&€@oandnCounty of San FrancisiBuCéalddpp.4th 1515 (2008), confirmed that only "ongoing™" businesses
property being condemned can recover business goodwill losses. The Court of Appeal also cordine dettatet evgliojpate @ ffutuvee
development profits by characterizing those profits as goodwill losses; the Court equatedaipiotiezbtdduetop ersl diomelbetf to valui
real estate.

Damages / Entitlement to Compensation

InCity of Fremont v, Fa€h€al.App.4th 666 (2008), the California Court of Appeahneimpioedcipalltmg compensationiam emtidesinat
- including temporary takingfsbe based on an actual injury caused by the government's taking abtrertpropery.f&ilbeocedimlgish an
actual loss as a result of the taking, then it also fails to establish entitlement to compensation.

Comparable Sales

On September 29, 200BedhStates v. 4.85 Acres4 EaBd/613 (9th Cir. 2008), the Ninth Circuit determined that admission of compar
be determineddsy arile excluding alltpkisty sales (i.e., sales-ttatbpbsttaking and, potentially, suffer from prgediafdipagt)elEourt

joined the majority of other Federal Circuit courts. The Court made t¢anghealeyéajrited pgglitggece remain inadmissible. |n additi
the Court held that the trial court should make separate findings regarding the comparabilitalef pagedfaerpgaiifeéiess airagean th
sale actually occurred.

Inverse Condemnation

On January 30, 2@0&ymdy of Ventura v. Channel Islandd®igraiApgpaith 615 (2008), the Court considered whether a County's allege
gave rise to a claim for inverse condemnation. In this case, the County had sued the lesseeininmmexemeérfeomaenzoviit cert:
waterside and landside impreiteimagehiisstalled on County owned property pursuant to a lease. Thieflasbesatienfdeante i
condemnation, claiming that the County took their property and breached the lease by not corsaetitsy Tthth € cemafiahpp

Code section 1013 and that the lessee had no rights in them independent of rights grantedoundehalhddeases.eFoh alisdi
Commission regulations, it would have been impossible in any event for the lessee to removadigs ingrmvemEisedriay
alleged breach of the lease.

On July 31, 208&pmmbas v. City of 1B&maal.App.4th 783 (2008), the trial court concluded that a City could not be held li
discharged from a storm drain because there was no evidence that the entire storm drain systerbytes @ityubliei@prove
disagreed, finding that the "critical inquiry" is not whether the entire system was a public iyngtedemasonbbtyihdthendigtepiance a
control over those portions of the drainage system it does own. The City could potentiallyybeusddebipitdameggsosabiaadjtialision
water through the@itgd portions of the system and it could be liable for inverse emnwdethirapooviriieer€igy substantial cause of the
property owner's damage, provided that no other forces alone produced the alleged injury. Continued on next page
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What to Expect in 2009

Looking back at 2008 may shed some light on what 2009 will logtelkgpeitseisiam a0 will likely see little significant moveme
legislative front. Indeed, it is difficult today to envision any sustained effort at major eminent domain reform in 2009.

In the courts, we will probably continue to see a smattering of eminent domain cases publisiiegs espaciaty invtheneggaledhe fir:
litigation over Proposition 99's restrictions and how broadly they apply.

For those of us who practice in the area, 2009 may actually see an increase in eminent dtemazant aétRAY9 cReeciadie s tbﬂhat th
California budget and the federal economic stimulus package ultimately look like, there veililikedypdsed lafsistucte renengypyement
Here in California, simply getting a workable budget passed could free ugmtlgdtahenbioyl domenmzrimyain.

Whatever happens, the Nossaman Eminent Domain and Valuation Practice Group will continue éméyatceth fall jpeoviseangpdadas d
throughout 2009 as notable events occur.

Rick E. Rayl is a Partner in Nossaman's Eminent Domain and Valuation and Real Estate Prattttertenpdesiamglvstaresxpentdoati,
inverse condemnation and other real estate and business disputesy ez HeaondRIZE3. 7800.

Michael Thornton is a litigation partner who has practiced law for over 20 years. He has comﬂmtedemegath C
behalf of both public entity and private clients and has successfully handled inverse condemretiothenattere) ides: eoeact
415.438.7202.

Membership, Class and Event Matt

Membership

Changes to your contact information should be made through IRWHotifyeBi@jtlarters. updizasd information by contactingjBonnie
gray@irwaonlinendgpleas#lemnbership Chair, Wayne Raeseottf your changesiliabeescott@ValuationConsultant.net

Milestones

Congratulatiob/#oChNiah lpf th€ity of Fremuaiiito earned3SRAVA Recertification

Local Classes

We are excited talofferlRWA Coursewithialthe next few months. All three classes are being offered in Martinez.

Course 2@ommunications in Real Estatedfzf(#Sitadrthe Contra Costa County Public Works Department, Class Coordinat@r: David

Course 4@ppraisal of Partial Acqu&itiislim Finnegan, Instructor at Contra Costa County Public Works, Class Coordinatd: Chery

Course 4(Basement Valuatioat the Central Contra Costa Sanitary District, Class Coordinator: Molly Mullin
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Thanks to our Newsletter Sponsors for 2009

COATES FIELD SERVICE, INC.
1280 Boulevard Way, #104
Walnut Creek, CA 94595
TEL 925.935.5101
FAX 925.935.8367
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COATES

Sue R. Evans — Vice President
CELL 925.212.4554
srevans@coatesfieldservice.com

Elaine Lipon — Vice President
CELL 925.262.3370
elaine@coatesfieldservice.com

www.coatesfieldservice.com

TEL: (925) 831-1311 DEAN@CHAPMANAPPRAISALS.COM

FAX: (925) 831-1326

DEAN CHAPMAN, MAI, SR/WA

DEAN CHAPMAN & ASSOCIATES
REAL ESTATE APPRAISERS
AND CONSULTANTS

108 CcLUB TERRACE
DANVILLE, CA 94526




