
Dear Members: 

 

Tara and I will be attending the 

Spring Forum in Studio City April 

3rd and 4th.  Each Spring and Fall 

the Presidents and Vice         

Presidents of each IRWA Chapter 

meet to report on the state of the 

local chapters and to receive 

information on Regional and   

National IRWA policies and events.  

This year a special invitation was 

extended to our Education Chair, 

Molly Mullin.  Molly will be network-

ing with the other Education 

Chairs and our International  

Education Program Manager 

Heather Morris.   

Tara and I will also be attending 

the International Education    

Conference to be held June 28th 

through July 1st in Indianapolis.  

in Pleasanton.  Rod Diridon, the 

Executive Director of the Mineta 

Institute at San Jose State     

University, will be speaking on the 

topic of High Speed Rail.   

I hope to see you all at Girasole in 

Pleasanton on April 8th. 

 

Best regards, 

Cheryl  

 

 

 

Chapter 2 President Cheryl Sousaõs Message 

Chapter 2 Member CalendarñApril through June  

April 6 
RSVP for April Luncheon 

 

April 8 

LuncheonñHigh Speed RailñRod 

Diridon,  Executive Director, 
Mineta Transportation Institute, 

SpeakerñVenue:  Girasole Grill,       

Pleasanton 
 

April 21-23 

Course 201  

Communications in Real Estate 

Acquisition 

May 1 

Course 403  

Easement Valuation 

 

May 11 
RSVP for May Luncheon 

 

May 13 
LuncheonñKeep Your          

Resolutions:  The Marina Tower 
Decision and Resolutions of 

NecessityñGale Connor and 

Michael Thornton, Speakersñ
Venue: Englander, San Leandro 

June 1-5 

Course 401  

Appraisal of Partial            

Acquisitions 

 

June 8 

RSVP for June Luncheon 

 

June 10 

Luncheon-Past Presidentõs  

Celebration 
 

Special Points: 

Classes being offered 

locallyñsupport yourself 

and the Chapter by taking 

one or more of these 

courses. 

Volunteers Needed:  

* Fall Forum Planning 

*Chapter 2õs 75th 

 Anniversary Celebration  

*Committee Chairs 

 *Newsletter Articles 
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San Francisco Bay Area 

Bayviews 
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The views and opinions expressed in the 
articles in this newsletter are not       

necessarily the views and opinions of 
Chapter 2 or its members. 

 

This is a great opportunity to learn 

from some of the leaders in our 

industry and to exchange ideas.  

The IEC is a great source of   

education and networking for 

Right of Way professionals.  I am 

hoping that our local membership 

will be well represented at this 

yearõs conference.  Once again the 

host chapter will be sponsoring a 

book drive with the donations to 

go to a local charity.  If you would 

like to donate a new or lightly used 

book that targets the ages of 6 

months through 12 years I will be 

happy to take any donations to the 

conference with me.  Additional 

information regarding the       

conference is available at      

irwaonline.org.  

I hope you all can attend this 

monthõs luncheon at Girasole Grill 



Page 2 - Bayviews 

April Luncheon 
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Chapter 2 Board Members 

President/International Director 
Cheryl Sousa,  

Contra Costa County 
csous@pw.cccounty.us 

_________________________________ 
Vice President/International Director 

Tara Peterson, SR/WA, 
City of San Leandro 

tpeterson@ci.san-leandro.ca.us 
_________________________________ 

Treasurer 

Vern Cummings, SR/WA, 
Associated Right of Way Services 

vcummings5@astound.net or  
vcummings@arws.com 

_________________________________ 
Secretary 

Kathleen West, 
CCCSD 

kwest@centralsan.dst.ca.us 
_________________________________ 

Advertising 
Erik Woodhouse,  

Burchard & Rinehart  
erik@burchardandrinehart.com 

_________________________________ 
Asset Management 

Phil Williamson, SR/WA,  
Port of San Francisco 

phil_williamson@sfport.com 
_________________________________ 

Awards/Elections 
Open Seat 

_________________________________ 
Donna Dawkins Scholarship Committee 

Vern Cummings, SR/WA,  
Associated Right of Way Services 

vcummings@astound.net 
_________________________________ 

Education 
Molly Mullin,  

CCCSD 
mmullin@centralsan.dst.ca.us 

_________________________________
Employment 

Jean Novotny, CEA,  
Novotny Machinery 

jnovotny@sbcglobal.net 
_________________________________ 

Engineering & Surveys 
Open Seat 

_________________________________ 
Environmental 

Wayne Couto, MSA,  
U.S. Treasury Department 
Wayne.G.Couto@irs.gov 

Finance 
Brenda Aguilar-Guerrero,  

Erickson, Beasley, Hewitt & Wilson 
baguilar-guerrero@ebhw.com 

__________________________________ 
Government Liaison (2 Chairs) 

Elizabeth Engle,  
Santa Clara Valley Water District 

eengle@valleywater.org 
Open Seat 

__________________________________ 

Hospitality 
Open Seat 

__________________________________ 
Law & Ethics 

Les Hausrath, Esq.,  
Wendel, Rosen, Black & Dean LLP 

lhausrath@wendel.com 
__________________________________ 

Local Public Agency 
Maria Cresci, SR/WA,  

Alameda County 
mariac@acpwa.com 

__________________________________ 
Membership 

Wayne Prescott, MAI,  
The Schmidt-Prescott Group  

wprescott@ValuationConsultant.net 
__________________________________ 

Newsletter Editor/Communication 
Tara Peterson, SR/WA,  

City of San Leandro 
tpeterson@ci.san-leandro.ca.us 

__________________________________ 
Past President 

Bernadette Lambert, 
Bay Area Rapid Transit 

blamber@bart.gov 
__________________________________ 

Pipeline 
Sue Evans,  

Coates Field Service 
srevans@coatesfieldservice.com 

__________________________________ 
Professional Development (2 Chairs) 

Steve Castellano, SR/WA,  
Associated Right of Way Services 

scastellano@arws.com 
 

Debra Baker, SR/WA,  
Contra Costa County 

dbake@pw.cccounty.us 
 

 
 
 

Property Management 
Phil Williamson, SR/WA,  

Port of San Francisco 
phil_williamson@sfport.com 

_______________________________ 
Retired Members 

David Simmons, Jr., SR/WA,  
Associated Right of Way Services 

valuerdave@aol.com 
_______________________________ 

Technology 

Craig Fries,  
Precision Simulation 

CRAIG@PRECISIONSIM.com 
_______________________________ 

Transportation 
Rick Jones, SR/WA,  

bikejones48@sbcglobal.net 
_______________________________ 

Valuation (2 Chairs) 
Joyce Diaz, MAI,  

Diaz, Diaz & Boyd, Inc. 
jldmail@ddb-inc.com 

 
Karen Couto, SR/WA, MAI,  

Associated Right of Way Services 
kcouto@arws.com 

_______________________________ 
Wireless Communications (2 Chairs) 

Alan C. Louie, SR/WA,  
Acquisition Services 

aclwired1@gmail.com 
 

Suzanne Sullivan,  
Real Estate Services 

suzanne988@aol.com 
_______________________________ 

Thank you to our Board Members 
__________ 

 
Please consider serving on a Chapter 
Committee.  Please notify an Executive 

Board Member if you are interested. 
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2008 Eminent Domain Year in Review, by Rick E. Rayl and Michael G. Thornton 1/29/09 

When we look back on what happened in eminent domain in 2008, the most striking thing may be how little happened. After three years of living with the aftermath of the 

Kelo decision, in 2008 things returned more to "normal." On the legislative front, not a single important piece of eminent domain legislation was enacted. At the ballot, 

the dramatic changes proposed by Proposition 98 were rejected by voters, while the moderate reforms promised by Proposition 99 curried the voters' favor. In the 

courts, the list of published eminent domain decisions was relatively small ð and those opinions that were published tended to shape or clarify some of the broader 

cases from the past couple of years, rather than create sweeping changes in the law. 

All of that said, a few notable things did occur, and what follows is the Nossaman Eminent Domain and Valuation Practice Group's 2008 Year in Review. 

 

The Ballot 

Following the Supreme Court's 2005 decision in Kelo v. City of New London, 545 U.S. 469 (2005), California saw perhaps the largest wave of proposed eminent domain 

reforms in history. By mid-2008, however, the post-Kelo momentum behind eminent domain reform had stalled. This likely resulted from the June 2008 passage of 

Proposition 99. Proposition 99 was placed on the ballot to compete with the more ambitious reforms proposed in Proposition 98 (in large part, a successor to 2006's 

failed Proposition 90). Proposition 99 passed, and while it may not in fact effect any significant reform, it may be that the mere passage of "eminent domain reform" 

was enough to divert the public's attention. 

Proposition 99 was crafted as a counterproposal to Proposition 98. It was promoted as eliminating the government's ability to condemn residential property for the 

purpose of turning the property over to a private developer. Its goals were far more modest than those of Proposition 98; its substantive provisions focused solely on 

protecting owner-occupied homes. The measure contained a provision which stated that if both Propositions 98 and 99 passed, Proposition 99 would trump Proposition 

98 as long as it received more votes. This "kill" provision provides some insight into the purpose behind Proposition 99. Indeed, some have opined that if it accomplished 

nothing more than helping to defeat Proposition 98, its proponents would view it as a success. 

Since Proposition 99 was approved by California's voters, it appears the push for the more radical "Proposition 90/98"-type reforms have stalled. We are not aware of 

any further Propositions being circulated for signatures in California regarding eminent domain. 

 

The Legislature 

In addition to the various propositions voters faced on eminent domain in 2006 and 2008, the years after Kelo saw dozens and dozens of eminent domain reform bills 

proposed. In 2006 and 2007, a significant handful of moderate reform bills passed. However, none of the sweeping reforms that had been proposed in 2006 and 2007 

passed, and by 2008 ð following Proposition 99's passage ð the momentum behind the more radical reforms was lost. 

Indeed, 2008 saw no new eminent domain legislation in California. And, while a few of the proposed reforms technically remain on the Legislature's "active" list of   

pending bills, there appears to be no significant effort to get any of those reforms passed in the near future. 

 

Regulatory Takings 

On May 23, 2008, in Ocean Harbor House Homeowner's Association v. California Coastal Commission, 163 Cal.App.4th 215 (2008), a homeowners association sought a 

coastal development permit from the California Coastal Commission to build a seawall to protect its condominium complex from sea erosion. The Commission granted a 

permit on the condition that the Association pay a fee to mitigate the loss of an acre of beach. The fee was to be used to purchase beach property elsewhere. The Court 

of Appeal found that the fee imposed by the Commission was not an unconstitutional taking because there was both a proper nexus and rough proportionality between 

the fee and the impact of the seawall. The seawall would likely cause massive erosion that would eventually eliminate approximately an acre of beach in front of the 

condominium complex. The Court in this case found that the methodology used by the Commission to determine the impact of the seawall was supported by substantial 

evidence and that the Commission had broad discretion to adopt measures designed to mitigate the significant impacts caused by the construction of the seawall. 

On August 28, 2008, the California Court of Appeal confirmed in Action Apartment Association v. City of Santa Monica, et al., 166 Cal.App.4th 456 (2008), that the Nollan/
Dolan tests for land exactions apply only in cases of individualized adjudicative permit approval decisions, not to generally applicable legislative zoning decisions. There, 

the plaintiffs argued that a 2005 United States Supreme Court decision, Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 546 (2005), changed the playing field, expanding the 

scope of Nollan and Dolan to generally-applicable decisions. Specifically, a group of developers challenged an ordinance passed by the City of Santa Monica that modified 

the City's existing requirements on multi-family housing construction. That modification changed the prior form of the ordinance by requiring builders to construct 

affordable housing on-site, eliminating in most cases developers' prior option of meeting affordable housing requirements through building affordable housing units off 

site. Plaintiff challenged the modification under a number of theories, but the most interesting was their claim that the ordinance constituted an unconstitutional     

regulatory taking which violated the nexus and rough proportionality tests of Nollan/Dolan. The Court of Appeal disagreed, and confirmed that the Nollan/Dolan tests for 

land exactions apply only in cases of individualized adjudicative permit approval decisions. In so doing, the court rejected plaintiffs' claim that the Lingle decision had 

eliminated that limitation. 

On September 25, 2008, the United States Court of Appeals for the Federal Circuit in Casitas Municipal Water District v. United States, 543 F.3d 1276 (Fed. Cir. 2008), 

held that the United States Bureau of Reclamation's requirement that the Casitas Municipal Water District construct and operate a fish ladder that restricted its water 

http://www.nossaman.com/showarticle.aspx?show=4804
http://www.nossaman.com/showealert.aspx?show=1673
http://www.nossaman.com/showealert.aspx?show=5018
http://www.nossaman.com/showealert.aspx?show=5054
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supplies was subject to analysis under the physical takings standard, as opposed to the regulatory takings standard, which had been applied by the trial court. 

On October 1, 2008, the California Court of Appeal held in Monks v. City of Rancho Palos Verdes, 167 Cal.App.4th 263 (2008), that the City of Rancho Palos Verdes' rules 

preventing development on an area susceptible to landslides constituted a regulatory taking that was not justified by the City's power to regulate nuisances and protect 

the public interest. Notably, the Monks court found a taking under the theory that the regulation eliminated "all economically beneficial or productive use" of the      

property, despite the fact that the City had allowed the owner to make some, limited use of the property. 

To those who wondered whether the Monks decision might signal a new trend towards liberalizing regulatory takings law, a recent decision by a different Court of Appeal 

suggests the answer may be a resounding "no." On December 19, 2008, in Shaw v. County of Santa Cruz, 170 Cal.App.4th 229 (2008), the property owner sued the County 

for its failure to issue a ministerial permit to allow an electrical connection to a well on the owner's 74-acre property. Finding that the County acted without justification 

in denying the permit, the trial court issued a writ of mandate directing the County to issue the requested permit. The County complied, but the case proceeded on  

various legal theories, including an inverse condemnation claim asserting a regulatory taking for the years between the owner's request for a permit and the County's 

ultimate issuance of that permit. In a lengthy opinion, the court rejected the takings claim, finding that the claim failed each test for establishing a regulatory taking, 

despite the fact that it had earlier ruled that the County's refusal to issue the permit was wrongful. 

 

Business Goodwill 

On December 5, 2008, the Court in City and County of San Francisco v. Coyne, 168 Cal.App.4th 1515 (2008), confirmed that only "ongoing" businesses operating on the 

property being condemned can recover business goodwill losses. The Court of Appeal also confirmed that developers of raw land cannot recover anticipated future 

development profits by characterizing those profits as goodwill losses; the Court equated this theory to the traditionally disapproved "developer's approach" to valuing 

real estate. 

 

Damages / Entitlement to Compensation 

In City of Fremont v. Fisher, 160 Cal.App.4th 666 (2008), the California Court of Appeal reinforced the long-standing principal that compensation in condemnation actions 

- including temporary takings - must be based on an actual injury caused by the government's taking of the property. Where the property owner fails to establish an 

actual loss as a result of the taking, then it also fails to establish entitlement to compensation. 

 

Comparable Sales 

On September 29, 2008, in United States v. 4.85 Acres of Land, 546 F.3d 613 (9th Cir. 2008), the Ninth Circuit determined that admission of comparable sales should not 

be determined by a per se rule excluding all postt̀aking sales (i.e., sales that post-date the taking and, potentially, suffer from project impacts). In so holding, the Court 

joined the majority of other Federal Circuit courts. The Court made clear, however, that postt̀aking sales tainted by project influence remain inadmissible. In addition, 

the Court held that the trial court should make separate findings regarding the comparability of each of the proffered comparable properties, regardless of when the 

sale actually occurred. 

 

Inverse Condemnation 

On January 30, 2008, in County of Ventura v. Channel Islands Marina, Inc., 159 Cal.App.4th 615 (2008), the Court considered whether a County's alleged breach of a lease 

gave rise to a claim for inverse condemnation. In this case, the County had sued the lessee to prevent it from removing certain improvements -- a marina with        

waterside and landside improvements -- it had installed on County owned property pursuant to a lease. The lessee then countersued for breach of lease and inverse 

condemnation, claiming that the County took their property and breached the lease by not consenting to the removal of the improvements. The Court of Appeal reversed, 

finding that inverse condemnation was not an appropriate method of recovery for a breach of a lease. It further found that the improvements were fixtures under Civil 

Code section 1013 and that the lessee had no rights in them independent of rights granted under the lease. Finally, the Court found that because of California Coastal 

Commission regulations, it would have been impossible in any event for the lessee to remove the improvements, and thus any damages were not caused by the County's 

alleged breach of the lease. 

 

On July 31, 2008, in Skoumbas v. City of Orinda, 165 Cal.App.4th 783 (2008), the trial court concluded that a City could not be held liable for erosion caused by water 

discharged from a storm drain because there was no evidence that the entire storm drain system was a public improvement owned by the City. The Court of Appeal 

disagreed, finding that the "critical inquiry" is not whether the entire system was a public improvement, but whether the City acted reasonably in its maintenance and 

control over those portions of the drainage system it does own. The City could potentially be liable for damages substantially caused by its unreasonable diversion of 

water through the City-owned portions of the system and it could be liable for inverse condemnation if the City-owned improvements were a substantial cause of the 

property owner's damage, provided that no other forces alone produced the alleged injury.                                                                               Continued on next page 

http://www.nossaman.com/showealert.aspx?show=5096
http://www.nossaman.com/showealert.aspx?show=5351
http://www.nossaman.com/showealert.aspx?show=5260
http://www.nossaman.com/showealert.aspx?Show=4420
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Membership 

Changes to your contact information should be made through IRWA  Headquarters.  Please notify HQ with your updated information by contacting Bonnie Gray at 

gray@irwaonline.org, and please let Membership Chair,  Wayne Prescott, know of your changes via e-mail at: prescott@ValuationConsultant.net.   

 

Milestones 

Congratulations to Eva Chi-Wah Ip of the City of Fremont who earned her SR/WA Recertification.  

 

Local Classes 

We are excited to offer three IRWA Courses locally within the next few months.  All three classes are being offered in Martinez. 

 

Course 201, Communications in Real Estate Acquisition, 4/21-4/23 at the Contra Costa County Public Works Department, Class Coordinator: David Kramer 

 

Course 401, Appraisal of Partial Acquisitions, 6/1-6/5ñJim Finnegan, Instructor at Contra Costa County Public Works, Class Coordinator:  Cheryl Sousa 

 

Course 403, Easement Valuation, 5/1 at the Central Contra Costa Sanitary   District, Class Coordinator:  Molly Mullin 

 

 Membership, Class and Event Matters 

What to Expect in 2009 

Looking back at 2008 may shed some light on what 2009 will look like. Absent another "Kelo"-type decision, 2009 will likely see little significant movement on the      

legislative front. Indeed, it is difficult today to envision any sustained effort at major eminent domain reform in 2009. 

In the courts, we will probably continue to see a smattering of eminent domain cases published, especially in the regulatory-takings area. And, we may see the first  

litigation over Proposition 99's restrictions and how broadly they apply. 

For those of us who practice in the area, 2009 may actually see an increase in eminent domain activity, especially in the latter part of 2009. Regardless of what the 

California budget and the federal economic stimulus package ultimately look like, there will likely be at least some energy behind renewed infrastructure improvements. 

Here in California, simply getting a workable budget passed could free up funds frozen by uncertainty ð and get the bulldozers moving again. 

Whatever happens, the Nossaman Eminent Domain and Valuation Practice Group will continue to watch for trends and new developments, and will provide updates 

throughout 2009 as notable events occur. 

__________________________________________________________ 

Rick E. Rayl is a Partner in Nossaman's Eminent Domain and Valuation and Real Estate Practice Groups and is an experienced trial attorney dealing with eminent domain, 

inverse condemnation and other real estate and business disputes. He can be reached at rrayl@nossaman.com or 949.833.7800. 

 

Michael Thornton is a litigation partner who has practiced law for over 20 years. He has concentrated his practice on eminent domain and condemnation litigation on 
behalf of both public entity and private clients and has successfully handled inverse condemnation matters. He can be reached at mthornton@nossaman.com or 

415.438.7202. 

mailto:gray@irwaonline.org
mailto:rrayl@nossaman.com
mailto:mthornton@nossaman.com
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