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Join us the evening of
June 10th as we extend
our thanks for the
many contributions
made by our Past

Presidents.

X

Chapter 2 Past
Presidents
Celebration

RSVP:

~ TRWA =

INTERKATIONAL RISHT OF WAY ASSDCIATIORN

Location: Pyramid Brewery
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Walnut Creek, CA
(925) 946-1520

Cost: $25 for a buffet dinner

including: chicken and
fish entrée, potatoes,
salad, vegetables and
rice pilaf

By June 8, 2009 fo
Tara Peterson at:
ipefersomniart. san-Teandro. cous
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Region 1 Fall Forum Updat

Chapter 2 will be hosRegitirel Fall Fonudctober 2 and 3 in San Francisco. Below is a preliminary itingrary lis
over the tday forum.

You may not know that the Chapter is fully responsible for the costs that are not paid for Byvedtanel@es thems
need Ghapter Sponsen® can help us make this event a memorable one for all who attend. Below is & list of
organization may consider sponsoring.

Possible Sponsorship Items:

« Friday evening reception
Lanyards/name tags

Material bags, pens, etc,
Saturday Continental Breakfast
Saturday Lunch

Saturday P.M. refreshment
Bay cruise

Preliminary Itinerary:

Friday 10/2/09, Ndd0 Steinhart Aquarium to learn about green building (CE credit)
Friday 10/2/09, 6:00 to: Mfie/Cheese Reception featuring regional faréi postbBvienitel@abpter 2 members
Saturday 10/3/09, 78000 Continental Breakfast in meeting room at hotel
Saturday 10/3/09, 84080 Regional Meeting

Saturday 10/3/09, &:R20Cruise on the Bay

Please contact Chapter President Cheryl Sousa if you would like to l=mrs@awpmreumndy esnks.

Chapter 2 Member CaleN@darthrough October

June-3 September 1
Course 401 Appraisal of Partial Acquisitions Help us plan and put the final touches on the Regipn 1 F:
June 8 September 7

RSVP for June Past Pr e|{RSVP forthe September Luncheon

June 10 September 9
Past Pr es i fi4e0a p.n. ¥Yen@e Pyear|q September Lunithiepit and Venue TBA
Brewery, Walnut Creek

October2
June Z8uly 1 Regional Fall Forum in San Francisco
Annual International Education Conference

October 14
July and August October LundhBapic and Venue TBA

No Chapter Luncheons will be held
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Chapter 2 Board Members

President/International Director
Cheryl Sousa
Contra Costa County
Ccsous@pw.cccounty.us

Finance
Brenda AguilaiGuerrerq
Erickson, Beasley, Hewitt & Wilson
baguilarguerrero@ebhw.com

Property Management

Phil WilliamsarSR/WA,

Port of San Francisco
phil_williamson@sfport.com

Vice President/International Director
Tara PetersqrSR/WA,
City of San Leandro
tpeterson@ci.saleandro.ca.us

Treasurer
Vern CummingSR/WA,
Associated Right of Way Services
vcummings5@astound.pet
vcummings@arws.com

Secretary
Kathleen West
CCCSD
kwest@centralsan.dst.ca.us

Advertising
Erik Woodhouse
Burchard & Rinehart
erik@burchardandrinehart.com

Asset Management
Phil WilliamsorSR/WA,
Port of San Francisco
phil_williamson@sfport.com

Awards/Elections
Open Seat

Government Liaison (2 Chairs)
Elizabeth Engle
Santa Clara Valley Water District
eengle@valleywater.org
Open Seat

Retired Members
David Simmons,.JER/WA,
Associated Right of Way Services|
valuerdave@aol.com

Hospitality
Open Seat

Law & Ethics
Les Hausratlisq.,
Wendel, Rosen, Black & Dean LLP
Ihausrath@wendel.com

Technology
Craig Fries
Precision Simulation
CRAIG@PRECISIONSIM.com

Transportation
Rick JoneSR/WA,
bikejones48@sbcglobal.net

Local Public Agency
Maria CresGiSR/WA,
Alameda County
mariac@acpwa.com

Membership
Wayne PrescottVAl,
The SchmieRrescott Group
wprescott@ValuationConsultant.net

Valuation (2 Chairs)
Joyce DiazMAl,

Diaz, Diaz & Boyd, Inc.

jldmail@ddbrinc.com

Karen CoutpSR/WA, MAI,
Associated Right of Way Services
kcouto@arws.com

Newsletter Editor/Communication
Tara PetersqrSR/WA,
City of San Leandro
tpeterson@eci.saleandro.ca.us

Donna Dawkins Scholarship Committeg

Vern CummingSR/WA,
Associated Right of Way Services
vcummings@astound.net

Past President
Bernadette Lambert
Bay Area Rapid Transit

blamber@bart.gov

Wireless Communications (2 Chairs
Alan C. LouieSR/WA,
Acquisition Services
aclwired1@gmail.com

Suzanne Sullivan
Real Estate Services
suzanne988@aol.com

Education
Molly Mullin
CCCsD
mmullin@centralsan.dst.ca.us

Pipeline
Sue Evans
Coates Field Service
srevans@-coatesfieldservice.com

Employment
Jean NovotnyCEA,
Novotny Machinery
jnovotny@sbcglobal.net

Engineering & Surveys
Open Seat

Environmental
Wayne Coutp MSA,
U.S. Treasury Department
Wayne.G.Couto@irs.gov

Professional Development (2 Chairs)
Steve Castellan®&R/WA,

Associated Right of Way Services
scastellano@arws.com

Debra Baker SR/WA,
Contra Costa County
dbake@pw.cccounty.us

Thank you to our Board Men

Please consider serving on a
Committee. Please notify an
Board Member if you are intg
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Article Regarding Eminent Dgoaini, Graeler and Bradford B. Kuhr

Overly Broad Resolution of Necessity = Victory for Property Owner?

Likely the worst case scenario a condemning agency can face is for it to pass a resolutioacidmemuletssitypritieidgcpexdie mr
possession, build its improvement, and subsequently lose in court on a property owner's ridfthietageke ¢ hatiage vithle s
public project by being ordered to surrender possession of property that it spent millions e¢dacllardderprtvioggh| eveng!
the most seasonedfiigiyt professionals.

This is precisely what the City of Stockton (City) faced wherihedZ Suncétaxppebldnna Towers (HeOredrg/13, 2009,

C054495) __ Cdl. Aprhdld that the project description in the resolution of necessity adopted by the City wasirso vague,
scope that it failed to specify the "public use" for which the City sought acquisition of thtopropeeiye SSigt wWees Cigtsdesol
broadly was not surprising, as the City did not decide how it was going to use the property @utlcrttzgittd o Edtwteninc
Appeal, however, it wasn't just unsurprising, it was improper and qualified as a gross abus@&y$ dightetdakehich defeal
Now what? The property owner, Marina Towers LLC (Marina), argued that the City's actionas‘rdhdcptrmartgomdi]&ﬂrnally(
had since been put to public use, should revert back to Marina. The City argued for a condititmpbdsmiseal redpltiomu
of necessity while maintaining possession of the property. The Court of Appeal sided with demiS#sl girericticaliap ancor
tremendous waste of taxpayer money and massive disruption in what had become a legitimatetpuiiy uszsafriffer @dope
to pay Marina's litigation costs, including attorneys' fees.

Factual Background
Marina's property in downtown Stockton was part of the City's revitalization plan, which calfiedvietheartemiois pleselof
portion of Marina's property. After preparing a draft environmental impact report, the City peoteadept\sitie sohagringfon
necessity to condemn Marina's property. At the hearing on the resolution, Marina argued thatkessitatad Huedakimedqir
its property for a public use, and there was no identification of a specified public projecs#uaikwas Regabjies oif tine @ityp
Council unanimously passed a resolution of necessity to acquire Marina's two parcels.

The City then filed a complaint in eminent domain less than a week after the resolution obngpdssitywias tutopt
prejudgment possession. Marina answered by raising a number of affirmative defenses includiagthuictiie gl
also contended that the resolution of necessity was defective on its face because it failedst® fouffidiatitthie enoi

opening statement at the trial over Marina's rlght to take. The trial court granted the Citydtriabtite jryHe
Marina was entitled to just under $2 million as compensation for City's acquisition of the property. Marina appgaled.

Holding on the City's Right to Take
On appeal, the Court noted that the City's resolution of necessity described the projectradithtetapauisitiomithadditiona
potential development.”" According to the Court of Appeal, the City's defined "project” wa$. estaifithly Cieyamugdedtio
that it did not have any specific purpose in mind when it initiated its condemnation proceddingstagaiytsvanad The Ci
statement of purpose failed to meet Code of Civil Procedure section 1245.230's requirement of a stated public|use.

The Court of Appeal also held that a goveresgjuianysopolsict is not relevant to whether a rededatiptisrpcojglies with

Code of Civil Procedure section 1245.230. Thus, the Court concluded that if a resolution gfitecpeysity diessiptgootitain
agency cannot make the findings required by Code of Civil Procedure section 1240.030 (phgtiojattyd¢ise qandjeecsssity
most compatible with the greatest public good and least private injury; and the property isitibessdarglifmgysthenpageot)y V
has no right to condemn, and any complaint founded on such a defective resolution shoulceh@ydismiasauyfitite |Gdert h
the property.
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Chapter 2

Article Regarding Eminent D@tmain, Graeler and Bradford B. Kuhn

Remedy
Having ruled against the City on its right to take, the Court of Appeal had to select one GfinRocpettumtéas ettt 26 T hat
provides that a court may order either: (1) immediate dismissal of the proceeding as to thasplabehiy;pvo¢2kdony b el
that property unless such corrective and remedial action as the court may prescribe has betiantekerdérttbaioiine also he
plaintiff pay the reasonable litigation expenses incurred by the property owner because of ffiedeoGoer@nitg &gency's m
1260.120, subd. (c)(2).)

Marina sought an unconditional dismissal requiring the City to surrender possession of theefoo@ectynditier@ity, naturall
dismissal so it could correct the problem. The Court of Appeal concluded that there is ndgriye dreaptiiaiCitgeyadari
an unconditional dismissal would result in Marina regaining possession of the property thatlinadreds bt ausaads din \
dollars as a result of improvements Marina did not make. Because such a dismissal would imsaive eaosmsighiioststto |
disruption to ongokngrCafyerations, the Court found such a result inequitable and unnecessagcoriditisn#heliSmissakderec
affording the City an opportunity to adopt a new resolution of necessity for Marina's propecnptluat obtitaipeapasediequa
project. The court awarded Marina its reasonable litigation expenses in defending the actigetfblovonssgitedeizied Marin
damages under Code of Civil Procedure section 1268.620 because the section is only triggévjed ginaenaetiaarsddismiss

Implication of Court's Ruling:
Did the property owner, Marina, really win? While it prevailed on its challenge to the Clitigatimhexptiseantheilitgcoille
most certainly adopt a new resolution of necessity with a proper project description. Thus faprapeiityranthiniltizposse
required to proceed through another valuation trial to determine compensation. Marina has aisaunindsqiiidifeeithens
property's possession or acquisition, as receipt of such funds would have cotmtitkiechalieaed@bit<ngHrroc.
81255.260.) While an unconditional dismissal may in any event have resulted in another negatlyioedpytiehenefidarina

before holdlng a hearing to adopt its resolutlon of necessity. The appellate court held thailytbtechaaartge/\mm N
was a foregone conclagidinc@ntracting with a developer to build a project results in the condemnation being a foregone
happens when the City tries to condemn property for a project that it already built?

Perhaps the real winner and loser remain to be seen.

David Graeler is a Partner in the Eminent Domain Practice Group whose condemnation experiesaenainpagiesca v
take challenges, direct and inverse condemnation actions, real estate valuation, and busingssajeaavwis sdencancoeres

Brad Kuhn is a member of Nossaman's Eminent Domain and Valuation Practice Group and sptigutialzestinamisiness ar
emphasis on eminent domain, inverse condemnation and other real estate disphre@rtdsszandrecearhed at
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IRWA Newsnnual Conference

. EachydarRWA 6 s Annual | nt ermovidestRight of Way priafdsgianals
EDUG;};E% with unparalleled learning and networking opportunities. With typically more than 1

INCIANAROLIS \ attendees have the opportunity to learn about best practices, share project ¢hallenc
' solutions from the industryds | eading

e e 07 e ssobcutnen You€hapter 2 representatives, Chergh@amadeterswiill be attending the Conferenc:
Both will be voting on various iBwesattie of Di r e.cltyoura@s |Bu s
Annual Conferenc#nterested in seeing what will be voted on, please visiirined RNV dBglisite at

June F8July 1 "LeadersHifhan clidkesourtéhen clid009 Board of Directors Inforimatisnwill
Education East Trapievide an agenda and an explanation of topics that will be covered awéevoted on
invite your comments.

Go towaonline.dgy more
information...

Member and Event Matters

Membership

Changes to your contact information should be made through IRW#otikjeld@jtrasteus. upliedse infor
contacting Bonnie Gray@irwaonlinenokpleaseMembership Chair, Wayne Pkaswotif your changesailia

wprescott@ValuationConsuNamedags can be obtained by contacting RamyThorpsasabet

Milestones
Congratulationlamoie GuillePAR/W$or receiving 8iRYWA designati@ongratulations to those who have feceive

Open Space District.
Kudos

ToGreg RinehafBurchard & Rinehalnb after receivinGable Prizg¢ the April Luncheon di?ingetlei d gnt 6
promptly donated his winnibgst@ tbawkins Memorial Scholarstgy Fogd, Greg!

Upcoming Ev@éR&l Forum

Chapter 2 is hosting Region 106s Fall] Fc
proud of, as it is our opportunity to show the Region just how great Chapter 2 is | If you
| participate, including being a sponsor of the event, please cortastdihenyt Sousgas
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Chapter 2

Associarion

COATES FIELD SERVICE, INC.
1280 Boulevard Way, #104
Walnut Creek, CA 94595
TEL 925.935.5101
FAX 925.935.8367
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COATES

Sue R. Evans — Vice President
CELL 925.212.4554
srevans@coatesfieldservice.com

Elaine Lipon — Vice President
CELL 925.262.3370
elaine@coatesfieldservice.com

www.coatesfieldservice.com

TEL: (925) 831-1311 DEAN@CHAPMANAPPRAISALS.COM

FAX: (925) 831-1326

DEAN CHAPMAN, MAI, SR/WA

DEAN CHAPMAN & ASSOCIATES
REAL ESTATE APPRAISERS
AND CONSULTANTS

108 CcLUB TERRACE
DANVILLE, CA 94526




